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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 4772 1 -2020

)

Plaintiff-Respondent,

)

Bingham County Case No.
CR-2018-1410

)

V.

)
)

ROBERT BURNELL HUNT, II,

)

RESPONDENT’ S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Hunt

abused

its

discretion

Court Abused

Its

Sentencing Discretion

failed t0 establish that the district court

by revoking

his

probation?

ARGUMENT
Hunt Has Failed T0 Establish That The
A.

District

Introduction

In

March 2018, Hunt took his two minor

children out of the State of Idaho, without their

mother’s permission, after his scheduled Visitation with the children.

(PSI, pp. 4, 34, 36.1)

Ofﬁcers located Hunt and the children in Salt Lake City, Utah, approximately ﬁve days

later.

(Id.)

The

state

charged Hunt with two counts of child custody interference.

(R., pp. 47-48.)

Pursuant t0 a plea agreement, Hunt pled guilty to one count of child custody interference and the
state

dismissed the remaining count, as well as a second case in

147-49.)

The

district court

imposed a uniﬁed sentence of ﬁve

its

entirety.

(R., pp. 133-35,

years, with three years ﬁxed,

suspended the sentence, and placed Hunt 0n supervised probation for ﬁve years.

(R., pp. 158-

64.)

Approximately nine months
alleging that

Hunt had violated

later,

Hunt’s probation ofﬁcer ﬁled a report of Violation

the conditions of his probation

by

failing to report for his

supervision appointment in July 2019, changing residences without permission and failing to

provide a current address, testing positive for marijuana in February 2019, admitting t0 “recent”

marijuana use in August 2019, failing to pay his cost of supervision fees, and, “on 07/05/2019

&

commit[ing] the crime(s) of Possession 0f a Controlled Substance (Marijuana)

&

08/01/2019

Paraphernalia.” (R., pp. 191-93.)

was

later arrested in the State

The

district court

0f Colorado.

issued a warrant for Hunt’s arrest and

(R., pp. 208, 212-13.)

Hunt

Hunt’s probation ofﬁcer

subsequently ﬁled an addendum t0 the report 0f Violation, alleging that Hunt had also violated
the conditions of his probation

by leaving

Following an evidentiary hearing, the

the state without permission.

district court

(R., pp. 208-09.)

found that Hunt violated his probation and

the court revoked his probation, executed the underlying sentence, and retained jurisdiction. (R.,

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Appeal —
Conﬁdential Documentspdf.”
1

pp. 235-36, 240-42.)

Hunt ﬁled a notice of appeal timely from

the district court’s order revoking

probation. (R., pp. 248-50.)

Hunt

asserts that the district court

claims, “his Violations were not serious

Hunt has

failed t0 establish

Standard

B.

abused

enough

its

discretion

by revoking probation because, he

to warrant revocation.”

(Appellant’s brief, p. 2.)

an abuse 0f discretion.

Of Review

“‘[T]he decision Whether t0 revoke a defendant's probation for a Violation
discretion 0f the district court.”’

State V. Garner, 161 Idaho 708, 710,

is

within the

390 P.3d 434, 436 (2017)

(quoting State V. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

m

determining Whether to revoke probation, a court must examine Whether the probation
achieving the goal of rehabilitation and

is

consistent with the protection 0f society.

Cornelison, 154 Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted).
decision t0 revoke probation Will be disturbed 0n appeal only

abused

its

discretion.

834 P.2d 326, 328

(Ct.

Li

at

is

A

that the trial court

798, 302 P.3d at 1071 (citing State V. Beckett, 122 Idaho 324, 326,

App. 1992)).

Hunt Has Shown N0 Abuse Of The

C.

upon a showing

In

District Court’s Discretion

Application of these legal standards to the facts of this case shows n0 abuse 0f discretion.

At

the disposition hearing, the district court noted that

[his]

Hunt was “using substances

in Violation

of

probation,” that probation ofﬁcers “were having a difﬁcult time getting [him] t0 cooperate

With supervision and ﬁnding out Where [he] W[as],” and that Hunt “admitted to leaving the
basically absconding.”

“You

state,

(12/10/19 Tr., p. 24, Ls. 24-25; p. 26, Ls. 4-8, 23-24.) The court stated,

can’t be supervised if they can’t

ﬁnd you

at

your residence” (12/10/19

Tr., p. 25, Ls. 16-

“I did also
17), and,

ﬁnd

that

you were simply not

really cooperating with probation, as

The court concluded,

t0 cooperate” (12/10/19 Tr., p. 24, Ls. 21-23).

you needed

I felt

that

“I just don’t

think you’ve really taken probation seriously, haven’t complied With What you’ve been told t0

do” (12/10/19

Tr., p. 28, L.

24 —

retain jurisdiction in this matter

I

initial

report

recommended

just don’t feel, under the circumstances, that

you back 0n probation” (12/10/19

just putting

“The

p. 29, L. 1), and,

Tr., p. 27, Ls. 6-9).

Accordingly, the

that the court

I

can justify

district court

revoked Hunt’s probation, executed the underlying sentence, and retained jurisdiction. (12/ 10/ 19
T11, p. 27, Ls. 9-15.)

The

district court’s

decision

disregarding the law and the terms of

marijuana
.”

When he was
(PSI, p. 18.)

is

supported by the record.

community

” and he “has used

He “had

He

supervision.

it

Hunt has a long history of
reported that he “ﬁrst

smoked

0n a regular basis since he was about

eleven misdemeanor convictions as a juvenile” and he was

placed on juvenile probation, which he violated by continuing to use drugs and absconding
supervision.

(PSI, p.

Hunt’s adult criminal record includes

13.)

convictions and numerous probation Violations.

“absconded three times and had positive drug
stated that

marijuana.

Hunt “‘did not do
9”

(PSI, p. 13.)

well,’” as “‘he

tests,”

new

later arrested in the State

that

he

and his misdemeanor probation ofﬁcer

the

new

this case

was much

the same,

crimes of possession 0f marijuana

changed residences

address t0 the probation ofﬁce, and ultimately

the state without permission. (R., pp. 191-92.)

and Hunt was

Hunt admitted

failed to report for supervision,

Without permission and failed to provide a

18 misdemeanor

absconded and was revoked’” and also “‘liked his

was charged with

and possession of drug paraphernalia,

arrest,

7-13.)

Hunt’s behavior While on probation in

as he continued to use marijuana,

left

(PSI, pp.

at least

The

district court

of Colorado.

issued a warrant for Hunt’s

(R., pp. 208, 212-13.)

Hunt’s probation ofﬁcer reported that Hunt

“is either

unwilling or unable to comply with

the terms and conditions of his probation,” that he “continued With criminal behavior, use[,] and

has been difﬁcult t0 locate,” and that he “has shown no motivation for change.”

Hunt’s probation ofﬁcer recommended that the
jurisdiction program.

(R., pp. 192, 209.)

The

district

district court

Hunt

court place

did not abuse

its

(R., p. 192.)

in the

discretion

retained

When

it

followed the recommendation, revoked Hunt’s probation, and retained jurisdiction. Hunt was n0
longer a suitable candidate for probation in light of his continuing substance abuse, criminal
offending, absconding behavior, and reﬁJsal t0 abide

On

appeal,

Hunt argues

that the district court

by the terms 0f community
abused

its

discretion

because the instant offense “did not involve substance abuse, and there

supervision.

by revoking probation

is

n0 indication

marijuana use was serious enough t0 warrant programming 0n a rider.” (Appellant’s

However,

at the

that his

brief, p. 5.)

time 0f his original sentencing in this case, Hunt reported that he had been using

marijuana for more than 20 years, and that he “consumed ‘up to one-eighth ounce a day for the
last

ﬁve

999

years,

Road

despite having previously attended treatment at

occasions, and despite having “lived in

cannabis.” (PSI, pp. 2, 14, 18, 23.)
“clinical criteria for

Wyoming from 2010

to

2011

to

Recovery 0n several

to try to get clean

The substance abuse evaluator determined

that

from

Hunt met

the

Cannabis Use Disorder,” and advised that Hunt “should obtain a substance

use evaluation from a co-occurring enhanced treatment provider to determine an appropriate
level of care for substance use treatment needs.”

(PSI, pp. 23-24.)

Although Hunt was

purportedly “going to treatment” while 0n probation in this case (12/10/19 Tr., p. 11, L. 16), he
nevertheless continued t0 use marijuana and

was charged With

the

marijuana and possession 0f drug paraphernalia (R., pp. 191-92).

new

crimes 0f possession of

Hunt’s continued substance

abuse and criminal offending While 0n probation and while in treatment demonstrates that he

is

in

need of treatment

that

would be provided more

Hunt’s arguments d0 not show that the

district court

effectively in a controlled environment.

abused

its

discretion.

Hunt’s ongoing substance abuse, criminal offending, and unwillingness to comply with
the terms of

community supervision demonstrate

rehabilitation or protection 0f the

abused

its

discretion

by revoking

that probation

community. Hunt has
his probation

was not achieving

the goals of

failed to establish that the district court

and retaining jurisdiction.

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the

district court’s

order revoking

Hunt’s probation.

DATED this

16th day 0f June, 2020.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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